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PHASE I TESTIMONY OF TERRY MOYA
ON BEHALF OF COVAD COMMUNICATIONS COMPANY
BACKGROUND

PLEASE INTRODUCE YOURSELF.

My name is Terry Moya. I am Senior Vice President of ILEC Relations and
External Affairs for Covad Communications Company (“Covad”). My business address
is 8400 E. Crescent Parkway, Suite 200, Greenwood Village, CO, 80111.

PLEASE DESCRIBE COVAD’S BUSINESS.

Covad is a facilities-based competitive local exchange carrier (“CLEC”) focused
on providing wholesale, high-speed broadband services using digital subscriber line
(“DSL”) technologies. Covad is a national CLEC and provides service to business and

residential consumers in Texas.

PLEASE DESCRIBE YOUR RESPONSIBILITIES AS SENIOR VICE-
PRESIDENT OF ILEC RELATIONS AND EXTERNAL AFFAIRS.

I am responsible for managing Covad’s business relationship with SBC
Communications, Inc. and it}ffiliates (collectively “SBC”), GTE Service Corporation
and its affiliates (collectively “GTE”), and other ILECs to ensure that [LECs provide
Covad with the open network access and unbundled network elements (“UNEs”) that the
law requires. Because of the importance of this relationship to Covad’s business, I report
directly to Covad’s CEO, Robert Knowling.

PLEASE BRIEFLY DESCRIBE YOUR BUSINESS AND EDUCATIONAL
BACKGROUND BEFORE JOINING COVAD.

Immediately before joining Covad, I worked as the Vice President Operations &

Technologies for US WEST. In that position, I had primary responsibility for managing




the financing of U S WEST’s network build out. I worked for U S WEST for a total of
seven years, holding a number of different positions including supervisor of the outside
plant construction contracting organization. For the first four and a half years I spent
time in over a half dozen foreign countries helping establish and improving several
different lines of business for U S WEST. These countries include Poland, Russia, Czech
Republic, Hungary, Brazil and the United Kingdom. I graduated from the University of
New Orleans in 1986 with a BS degree in Accounting.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to inform the Commission of the critical
importance of line sharing to Covad, Texas consumers, and the development of
telecommunications competition in Texas. I also want to explain the minimum interim
terms and conditions that Covad needs from SWBT and GTE to provide line sharing in

Texas.

PLEASE SUMMARIZE YOUR RECOMMENDATIONS,

For the reasons I explain in my testimony, I make the following recommendations

to the Commission: #

(a) The Commission should require SWBT and GTE to comply with the FCC’s mandate
and make line sharing available, in the configurations requested by Covad and
Rhythms, throughout Texas on or before June 6, 2000;

(b) The Commission should require SWBT and GTE to provide CLECs with a menu of
splitter placement options, including the configuration in which an ILEC-owned

splitter is placed at the MDF, so that each CLEC can chose the option that best serves

that CLEC’s network;




(c) Under the ILEC-owned splitter configuration, the Commission should order SWBT
and GTE to provide splitter functionality in port-at-a-time or shelf-at-a-time
increments, at CLECs’ sole option;

(d) The Commission should set interim line-sharing pricing in accord with the testimony
of Terry Murray in this docket and ensure that the wholesale cost of line sharing, at
the very greatest, does not exceed the cost that SWBT and GTE attributed to their
retail DSL services;

(e) The Commission should order SWBT and GTE to provision line-sharing to CLECs
within the following intervals:

(1) Line-sharing ordered between June 6, 2000 and September 6, 2000
shall be completed within three (3) business days of SWBT/GTE receiving
an order from CLEC;

(i) Line-sharing ordered between September 7, 2000 and December 7,
2000 shall be completed within two (2) business days of SWBT/GTE
receiving an order from CLEC;

(111) Line-shw ordered after December 7, 2000 shall be completed
within one (1) business day of SWBT/GTE receiving an order from
CLEC;

(iv) Performance of any CLEC-requested de-conditioning shall extend the
provisioning and installation interval by an additional 2 business days;

(f) The Commission should require SWBT and GTE to provide CLECs with test access
to the shared loop at any technically feasible point, including without limitation the

MDF and/or IDF, as described in the testimony of Michael Zulevic.
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THE IMPORTANCE OF LINE SHARING

WHAT IS COVAD’S RELATIONSHIP WITH SWBT AND GTE IN TEXAS?

Southwestern Bell Telephone Company (SWBT), SBC’s local operating affiliate, is
Covad’s primary vendor in Texas. To provide service in most of Texas, Covad must
collocate its equipment in SWBT central offices and lease unbundled network elements
(“UNEs”) from SWBT. SWBT is required by the Telecommunications Act of 1996 (the
“Act”) to open its network to Covad, and Covad’s ability to offer services in areas where
SWBT is the incumbent local exchange carrier (“ILEC”) depends entirely on SWBT’s
compliance with the Act. Covad pays SWBT for both collocation and UNEs. Covad’s
service, however, competes directly in Texas with the DSL service provided by SWBT’s
retail division or by SWBT’s affiliate, SBC Advanced Solutions, Inc. (“ASI”).

GTE Southwest Incorporated, GTE’s local operating affiliate in Texas, is also a
significant vendor to Covad. GTE has the same obligations as SWBT, and the same
unique control over the network within its serving area. GTE has shown a similar

reluctance to open its network to competitors as required by law.

HOW DOES THE EXISTENCE OF SBC’S ADVANCED SERVICES AFFILIATE
AFFECT THE RELATIONSHIP BETWEEN SWBT AND COVAD?

The bottom line is that SWBT still owns ASI and still profits directly from its
success. SWBT, therefore, still has incentives to do as much as possible for ASI and as

little as possible for competitors such as Covad.

ISN’'T SWBT OBLIGATED TO PROVIDE COVAD THE SAME TERMS AND
CONDITIONS FOR LINE SHARING THAT IT PROVIDES TO ASI?

Yes. In my opinion, however, this argument is a “red herring” that SWBT often
employs in an effort to appear non-discriminatory, even when its policies blatantly

discriminate against competitors. The notion that ASI negotiates its agreements with




Fundamentally, it is a matter of non-discrimination. Bell Atlantic, U S WEST,
SWBT, BellSouth and GTE have been providing line sharing to themselves ever since
they began to deploy DSL. The ILECs take advantage of line sharing to gain an
improper competitive advantage over Covad beyond the normal advantage the ILEC
already has through its monopoly control of the network.

Line sharing is also important for at least three additional reasons. First, line
sharing should reduce the recurring costs of providing DSL to consumers. That is true
because there is no incremental cost of the loop associated with line sharing (when
compared with the cost of the loop for providing voice services alone).

Second, line sharing reduces the provisioning interval for DSL services. Because
the loop used to provide line-shared DSL already is delivered and connected to the
customer premises, the ILEC does not need the extra provisioning time associated with
delivering a second loop to the customer premises.

Third, line sharing helps solve problems created when SWBT does not have a
spare loop connected to the customer premise that it can lease to Covad. Currently,
Covad must always lease a wnd line connected to a customer premise to provide DSL.
SWBT often responds to Covad’s orders for second lines by indicating that no such
facilities are available. When that happens, the end-user is denied the ability to use DSL.
Because line sharing permits Covad to use the existing voice loop, Covad will be able to
reach consumers that otherwise would not be able to receive DSL because of the lack of

the spare loop.

HOW DOES LINE SHARING ACCELERATE DELIVERY OF DSL SERVICES
TO TEXAS CONSUMERS?




1.

As stated above, line sharing uses an existing voice loop that already is
provisioned to the customer premises. Thus, it 1s much easier to provision DSL across a
shared line than it is to install a second line for DSL. Among other things, there is no
truck roll required to the customer premise to connect the shared line from the end-user
through to the DSL equipment. Truck rolls are often required to make that connection for
a second line. Line sharing therefore allows consumers to get DSL more quickly than if
they have to wait for the installation of a second line. When you consider the fact that
CLEC:s like Covad cannot begin installing service across a line until after the second line

is installed, you begin to understand why the provisioning time saved by line sharing will

be such a boon to consumers.

THE COMMISSION SHOULD ORDER SWBT AND GTE TO MAKE LINE
SHARING AVAILABLE TO ALL CLECS BY JUNE 6, 2000.

ARE THE ILECS REQUIRED TO LINE SHARE WITH COVAD?

Yes. The Federal Communications Commission issued its order requiring ILEC
to provide line sharing to CLECs on November 18, 1999. Even before the issuance of the
FCC’s Order, Covad mainﬁt&ed that ILECs have an obligation to share lines with
CLECs. The FCC agreed and has ordered ILECs to provide CLECs with access to a new
high frequency spectrum network element for the purpose of line sharing.

DID THE FCC SET A DEADLINE FOR ILEC IMPLEMENTATION OF LINE
SHARING?

Yes. In several places throughout the FCC’s Third Report and Order in CC
Docket No. 98-147 and Fourth Report and Order in CC Docket No. 96-98 (“Line-Sharing

Order™), the FCC states that ILECs should provide CLECs within 180 days of publication




IV.

Comparing SWBT’s 18% commitment to those of other ILECs highlights SWBT’s poor

performance.

HAS COVAD BEEN SUCCESSFUL IN ITS EFFORTS TO REACH AN
AGREEMENT WITH GTE?

Again, Covad’s efforts to negotiate an line sharing agreement with GTE that
complies with the law and the FCC’s ruling have been unsuccessful. Although GTE’s
violation of the FCC’s deployment deadline is not as blatant as SWBT’s, GTE also is
preventing competition in other ways. For example, GTE proposes to charge CLECs a
non-recurring rate of $54.35 simply to submit an order for line-sharing. GTE also seeks
to charge competitors $91.04 to provision the line-sharing UNE to CLECs. Further, GTE
refuses to provide Covad with an unencumbered right to access the shared loop for
testing, preventing Covad and other CLECs from ensuring that their customers receive a
quality DSL service.

To ensure that competition can flourish during the Commission’s resolution of
these issues in the permanent phase of this proceeding, the Commission should order
GTE and SWBT to comply with the interim rates recommended by Terry Murray. In
addition, SWBT and GTE %Should be required to provide Covad and other CLEC with

unencumbered test access to the shared loop as described in the testimony of Michael

Zulevic.

MINIMALLY ADEQUATE INTERIM TERMS AND CONDITIONS FOR LINE
SHARING.

WHAT CAN THE COMMISSION DO TO MAKE SURE THAT COVAD AND
OTHER CLECS RECEIVE LINE SHARING ON NON-DISCRIMINATORY

TERMS AND CONDITIONS?




Overall, the Commission should order SWBT and GTE to execute the proposed
Interim Contract Language submitted by Covad and Rhythms in this proceeding. This
11-page document establishes the minimum terms and conditions that Covad requires to
compete meaningfully in Texas. Unlike the language proposed by SWBT and GTE, the
Covad-Rhythms proposed language complies with the FCC’s Line-Sharing and Advanced
Services Orders. In addition, unlike SWBT’s proposed language, it does not attempt to
impose conditions on the parties that are unrelated to line-sharing.

In particular, the Commission should order SWBT and GTE to comply with the
FCC’s implementation deadline and to make every central office where a DSL CLEC is
collocated ready for line sharing, in the configuration requested by the CLEC, on or
before June 6, 2000. If SWBT and GTE do not meet this deadline, the Commission
should expressly find that SWBT and GTE violated the FCC’s Line Sharing Order.

The Commission also should order SWBT and GTE to provide the menu of
central office network architectures and shared-line provisioning options proposed by
Covad’s Mike Zulevic by the June 6, 2000 deadline. Each one of these architectures is in
use in one or more states gﬁiow, and they each therefore are presumptively technically
feasible and commercially reasonable provisioning methods that must be offered by the
ILEC. The Commission also should compel SWBT and GTE to provide CLECs with the
option of purchasing the use of the splitters necessary to provide line sharing on a shelf-
at-a-time basis.

The Commission should order SWBT to provide line sharing to Covad at the
prices suggested by Covad and Rhythms’ costing witness, Terry Murray. This means

that the cost for the high frequency spectrum network element should be $0. In addition,
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the Commission should recognize that the CLEC and ILEC equipment necessary for line
sharing are exactly the same and therefore not allow SWBT or GTE to charge more for
the use, purchase and/or installation of such equipment than SWBT has disclosed as costs
in its federal DSL tariff.

The Commission should recognize that it takes less time to provision a shared line
than it does to provision a second line. As Mike Zulevic has testified, it takes no more
than 10 minutes to make the cross-connects necessary to provision line sharing in a
properly configured central office. Based on that difference, the Commission should
order SWBT and GTE to provision all shared lines within the intervals specified in the
Covad-Rhythms Proposed Interim Contract Language.

WHY IS IT IMPORTANT FOR THE COMMISSION TO REQUIRE SWBT TO
PROVIDE SPLITTER ACCESS ON SHELF-AT-A-TIME INCREMENTS?

As the Commission is aware, SWBT has agreed to provide Covad with access to SWBT
owned splitters for the purpose of granting access to the high frequency spectrum. Mr.
Zulevic’s testimony gives a more complete description of how splitters are used for that
purpose. SWBT, however, will only offer CLEC’s the ability to lease one port of the
splitter at a time. The typfcal rack-mounted splitter has 96 ports. The typical frame-
mountable splitter has 16. The number of splitter ports defines the number of telephone
lines that can be provisioned through the splitter in a one-to-one correlation. SWBT
should be required to provide both options to the CLECs.

Leasing the splitter one port at a time can create a number of problems. First, it
places all responsibility for capacity management with SWBT and GTE. In other words,
Covad will have no idea how many splitter ports are available to it in any central office.

If the ILEC runs out of splitter ports because of an unexpected surge in ordering from one




or more CLECs, then Covad’s customers will not be served. If Covad can purchase
splitter ports on a shelf-at-a-time basis, however, then Covad will know how many
splitter ports are available to it. Covad can then anticipate when new splitters will be
needed and request that the ILEC provide them in plenty of time to allow Covad to serve
new customers without delay.

Second, provisioning lines through splitters one port at the time increases the
chance for provisioning errors. The ILEC could, for example, accidentally provision a
Covad customer to a splitter port leased by another CLEC. If splitters are leased one
shelf at a time, then the splitter shelf can be hard-wired through to Covad’s DSLAM.
That reduces the number of connections that the ILECs will need to make when it
provisions a line. It is also safe to assume that a central office technician is less likely to
provision a line through the wrong piece of equipment than that technician is to provision

a line through the wrong port on the same piece of equipment.

WHAT FACTORS DO YOU BELIEVE THE COMMISSION SHOULD
CONSIDER WHEN DETERMINING WHICH COST PROPOSALS TO ADOPT

IN THIS ARBITRATION;&

I am not a lawyer and cannot address the legal standards that the Commission should
consider. As a businessperson, however, I think the Commission should give significant
consideration to the effect that its decisions will have on competition and consumer

choice in Texas.

WHAT DO YOU MEAN BY THAT?

The higher costs Covad must pay, the higher the prices will be to the consumer.

Because of that, Texas consumers will be adversely affected if the Commission imposes
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on CLECs any costs beyond the minimum incremental cost necessary to provide the
network element or service purchased by Covad from SWBT.

The prices proposed by SWBT and GTE for line sharing, for example, result in a
higher per-line cost than that of an unbundled loop in Texas. That proposal makes no
economic sense at all and appears designed to prevent CLECs from line sharing in Texas.
Indeed, SWBT is proposing that CLECs pay one-half the cost of the local loop for line

sharing, even though there is no incremental cost for the loop associated with line

sharing. That is, the cost of the loop remains the same whether the loop is carrying voice
service only or voice plus DSL. Since there is no incremental cost for the loop when
DSL is added to a loop already carrying analog voice traffic, the only reason I can think
of that SWBT wants to charge more than $0 for the loop in a line sharing environment is
to increase CLEC prices and discourage line sharing in Texas. The Commission should
not endorse that effort.

Similarly, although GTE claims to offer a zero shared-loop cost, it seeks to
unjustly recover for that offer by imposing new recurring rates, and inflated ordering

charges. f

HAS COVAD PROPOSED ITS OWN COST MODEL IN THIS DOCKET?

Yes. Covad and Rhythms have jointly sponsored the Testimony of Terry Murray
and other expert witnesses to testify about the costs associated with line sharing. Ms.
Murray’s testimony recommends reasonable interim pricing largely based upon prior
decisions by this Commission. Permanent cost proceedings will be supported with more

detailed information.

WHY ARE PROVISIONING INTERVALS IMPORTANT TO COVAD?
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This is a critical issue because it directly affects Texas consumers. The ILECs’
provisioning intervals determine how quickly or slowly customers will get the DSL
service that they order. Obviously, Covad cannot provide its customers with service until
the ILEC delivers the loop across which the service will be provided. Even after the
ILEC delivers the loop, Covad still has work to do to provide final DSL service.
Accordingly, SWBT and GTE should be ordered to provide the fastest provisioning
intervals possible. Line sharing should make provisioning much easier, as described in

Mr. Zulevic’s testimony.

HOW DOES LINE SHARING ACCEPTANCE TESTING AFFECT
PROVISIONING?

Line sharing acceptance testing (“LSAT”) is a simple means by which both the
ILEC and Covad can confirm that the loop that the ILEC is delivering has been properly
provisioned to the correct location. In other words, it provides Covad a way to determine
whether the ILEC is delivering the loop that Covad ordered. With LSAT, the ILEC and
Covad can significantly reduce the number of trouble tickets that are opened because of
loop provisioning problems within the first seven days after a loop is delivered. LSAT
permits Covad and the ILE(‘{ determine right away whether there are problems with the
loop and then fix those problems. Again, this is a customer affecting issue. Consumers
will receive DSL faster and with fewer troubles if the Commission orders SWBT and

GTE to provide LSAT.

IS ACCEPTANCE TESTING MORE OR LESS IMPORTANT FOR LINE
SHARING?

Acceptance testing is important for both line sharing and more traditional UNEs,
but I think it is more important for line sharing — particularly in the early stages of

deployment. Because this is a new service, SWBT and GTE are prone to make many
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mistakes in the early days of provisioning. While we would prefer that the mistakes not
be made, we expect them to occur. With acceptance testing we should be able to identify
and rectify any mistakes right away. That should increase the number of successful

installs and, we hope, result in more rapid normalization of the line sharing provisioning

process.
DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

Yes. However, Covad reserves the right to supplement my testimony.
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t

s
Covad Communications Company (“Covad”) [files its Motion to Require

Southwestern Bell Telephone Company to Supplement ItsjResponse to Order No. 6.

1. On Apnil 1§, 2000, the Commission issuew jorder No. 6 stating:

In order to determing il Southwestern Bell Telephdne Company (SWBT)
has satisfactorily implemented the OSS enhancemgnts required by the
Arbitration Award, SWB#shall provide the Commission with additional
information. SWBT sHall provide information on QS8 enhancements, as
required by the Award, with a description of all anhancements that will
roll-out, all databases that will be afTected, and apy other work that is
being done, as well as timeframces, and/or milestone dates.

L3

(Order No, 6 (emphasis added)).

2 Under the Arbitration Award,

SWBT must provide Petitioners with nondiscriminatory access, whether
that access is available by electronic or manual megns, to its OSS
functions for pre-ordering, ordering, provisioning, pnaintenance and repair,
and billing for DSL-cupable loops. This includes ‘the manual,
computerized, and automated systems, together with associated business
processes and the up-to-date data maintaincd in thgse systems." [UNE




Remand Order § 425.] Petitioners must be given gondiscriminatory access
to the same OSS functions that SWBT is providing any other CLEC
and/or SWBT or its advanced services affiliate| This includes any
operations support systems utilized by SWBT'’q service
representatives and/or SWBT’s internal engingers and/or by SWBT’s

advanced services affiliate to provision its own

tail xDSL. service.

(Arbitration Award at 60 (emphasis added).)’ Identical language appears in Covad’s

interconnection agreement with SWBT. (Ex. A {5.1.)

3 SWBT filed its response to Order No. 6 onfApril 19, 2000. Although the

Response provides some information about the types of pre-order and order intcrfaces

SWBRT intends to provide, it docs not list all of the OSS systemns and databases that are

utilized by SWBT's service representatives, its internal crigincers or its advanced scrvices

affiliate to provision its own retail xDSL scrvice. Nor dogs SWBT's Response reveal the

information contained n those systems and databases,

4. SWBT's failurc to provide this informatior

creates significant

impediments 10 compelition. Without a listing of all OSS|systems, including databases,

and the information ¢contained in those systems, Covad, oﬂ‘ler CLECs, and this

Commission have no means of verifying SWBT’s compliance with the Arbitration

Award. Information that S ’s retail division or affiligte presently uses to provision

xDSL scrvice may be wholly unavailable to competitors,

a significant competitive advantage.

5. Accordingly, Covad requests the Commiss

supplecment its April 19 Response with

llowing SWBT and its affiliate

on o order SWBT to

(a) a list and description of all OSS system§, whether manual or

computerized, presently uscd or planned fQF use for pre-ordering,




ordering, provisioning, maintenance and repair, and billing for
DSL-capable loops by SWRBT, its scrvices pepresentatives, its
cngineers, or its advanced services affiliatc} and,

(b) a list of all databascs prescntly used or planncd for use for pre-
ordering, ordering, provisioning, maintenarjee and repair, and
billing for DSL-capable loops by SWBT, - :luding a description of

the all information conlained in thosc databases.

Respectfully submitted,

Christopher . Goodpastor
Regional Cougnscl

Covad Commpunications Company
9600 Great Hylls Trail, Suite 150W
Austin, Texag 78759

(512) 502-17]3

(512) 502-1777 Liacsimile

By:C

i
CHRIST Y. QDPASTOR
State Bar No. Q@79199{

' The Commission further stated that “SWBT must provide real time, efectronic access to all systems
needed for efficient provisioning of advanced services such as xXDSL."” {(Arbitration Award at §2.)
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PROJECT NO. 22165

. IMPLEMENTATION OF DOCKET § PUBLIC UTILITY COMMISSION
. ! §
. NUMBERS 20226 AND 20272 § OF TEXAS
. X ' 5

SOUTHWESTERN BELL TELEPHONE COMPANY'S RESPONSE TO
COVAD COMMUNICATIONS COMPANY'S MOTION TO REQUIRE
SOUTHWESTERN BELL TELEPHONE COMPANY TO
SUPPLEMENT ITS RESPONSE TO "RDER NO. 6

COMES NOW, Sauthwestern Bell Telephone Company ("SWBT") and files this

~ respanse to Covad Communications Company's (‘Cmgad") Motion referenced above.
| SWBT's position lg simple: Covad has ignored a pri& Arbitrators' decislon, and has
#hqeen instead to parse words usad in the Arbitration Award In Docket No. 20226 and
~ Docket No. 20272 in an effort to axpand SWBT's abligation.
| -Covad;s Motion reflects lts desire to ignore the method byAwhlch this Commission
. deckded to insure nondiscriminatory treatment In the preorder contaxt, With regard to
- loop make-up information. the Arbtration Award required SWBT to develop
bnl:'\ancomem to its Datagate and EDI Intsrfaoes-é—that is, create "an electronic
.geteway to a database that contains the loop makeqf:up information"—and make the
gateway available on a nondiscriminatory basie.! SWRBI has taken the necessary steps
1o accomplish thig task, as SWBT's April 20 filing shows.
. Covad, apparently, is not satisfied with the cra;tlon of electronic gateways that
make loop make-dp Information available on a nondiscriminatory basis. Instead, Covad
wants to know the source for each data point that is made available to the CLECs. This
. goes wall beyond the requirements of the Amm-aﬂop Award and is contrary to the

o SOO Arbiiration Award, gt 76 (amphasis addad).
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- obviou; logic (and slegancs) of the 'gateway' concept. Simply put, creating a gateway
that is available 10 all relgvant parties insures nondiscrimination, as the galeways
b'_p'r.ovide access to the same loop make-up Information regardiess of which entity uses
.. tho.gateway to ‘acquire such information. In other words, the CLECs have access to
the same source of information In the same manner as is avallable to SWBT's affiliate,
Advanced Solutlons, Inc. Moreover, the gateway handies all requosts on a
nondiscriminatory ‘first (n, first out basis. For this regson, the gateway mechanism
lnsurae that each request for loop makes-up lnfonnatlon Is processed on a
. nondlscrlmlnatory basls. SWBT's compliance with thls nondiscrimination obligation is
: illuatratod in the last attachment to SWBT's Apri! 19, 2000, filed in Docket No. 22165.

Interastingly, these issues have already been raised before the Commission. In
"a memo filed with the Commission January 20, 2000, the Arbitrators in Dockat No,
| 20226 and Décket No. 20272 gave their view of a dispuge between SWBT and Rhythms
- Uinks, Inc. ("Rhythms") conceming pre-ordering functions. The Rhythms/SWBT disptits
 dealt with the number of interfaces SWET was obligated 1 enhance under the
'Arﬂl_tratio'n Award, in the conp of pre-ordering. The: Arbitrators agreed that SWBT's
obligation was limited to enhancing Datagate and gEDlz for preordering purpeses
(afthough SWBT has since enhanced other Intgrfaces used In preordering).

~ Importantly, the Arbitrators concluded that:

b

i
i

Y 2 The ﬁtbhnnors view was adopted by the Commission. See Raviaed Order Approving Interconnection
- Agreemnents, flad Februery 9, 2000, at page 6.
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"The Arbitrators believe that such enhancements will provide

, - nondlacriminatory access to the same 088 functions

‘ that SWBT Is providing any other CLEC and/or SWBT or
‘ its advanced services affiliate.”

In -other words, the *nondiscriminatory access to the same OSS functions” which
.Cavad asserts |s now lacking has already been found to be available once SWBT
completes tho enhancements that are addressed in SWBT's Apiril 20 filing.

For these reasons, there is no reason for any further filing by SWBT. The

Cammission should not require SWBT t0 suppiement its response to Order No. 6, and

t
i

Covad's Motion should be denied. g

* 3 Memorandum To: Chairmen Pst Wood, lll, Commisaioner Judy Waish and Commissioner Brett A,
Periman, From: Kastherine Famobs, Rowiend Curty, Arbitrators; Mefanie Malone, Elango Rajegopal,

. Jannier Kambhampat, snd Abigell Ilamen, Steff Arbitration Advisors; Re. PUC Docket No. 20226 -
Petition of Rhythma Links, Inc. For Arbitration To Establish An Irterconhection Agreement With
Southwestemn Bell Telephone Company; PUC Dooket No. 20272 - Petition of Dieca Communications,
ine., D/B/A Covad Communieations Campany For Arbitration Of intarconnection Rates, Terms, Conditlons
And Related Arrangements With Sauthweatern Bell Telophone Company, et page 8, (January 20, 2000)

. (amphasis added).
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Respectfully Submitted,

ANN E. MEULEMAN
General Counsel-Austin

General Attomey
Bar Card No. 24003748

SOUTHWESTERN BELL
TELEPHONE COMPANY
Legal Department

1616 Guadalupe, Room 600
Austin, Texas 78701

Tel: (512) 870-5717

Fax: (512) 870-3420

!

CERTIFICATE OF SERVIGE

| 1, Timothy P. Leshy, General Attamey, fér Southwestem Bell Telephone
. Company, certify that a copy of this document was ce on all parties of record In this
- proceeding on the 11" day of May, 2000 in the following manner:

By hand deilvery, facsimile and/or by U.S. hail.

wk TOTAL PAGE. @6 X
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COVAD COMMUNICATIONS CO.
May 12, 2000
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IMPLEMENTATION OF DOCKET  § !
§  PUBLIC UTILITY

NUMBERS 20226 AND 20272 §  COMMISSION OF TEXAS

MOTION OF COVAD COMMUNICATIOB‘S COMPANY TO
RECONSIDER ORDER APPROVING SWBT’S
PLAN TO ENSURE COMPETITIVE NEUTRA

Covad Communications Company (“Cavad”) files its Motion to Rcconsider Order
Approving SWBT's Plan 10 Ensure Compctitive Neutrality;

L. In response to Order No. 7, SWBT filed a I}i'{odiﬁed Plan to Ensurc
Competitive Ncutrality (“Modified Plan™) on May 1, ZOOOi On May 8, 2000, the
Arbitrators in this docket issued QOrder No. 10, approving §WBT s Modificd Plan. Covad

rcecived a copy of this Order on May 11, 2000. i

2, Covad respectfully requests the Arbitrators ?;o reconsider the Order
Approving SWBT Modified Plan. The DSL Arbitration Award requires SWBT to
prepare a plan for approval by &eﬁ Commission “whcreby firewalls’ are constructed
between SWBT’s retail and wholesale organizations, the p;urposc of which is to restrict

the flow of compctitively beneficial information.” (Arbitrktion Award at 70.) The

14
t

Award further stated: 2

The Arbitrators are troubled by the mconmstcncwslrcgaxdmg the
relationship betwecn SWBT’s retail and wholcsaleioperations, and find
that the issue of nondiscriminatory access must be further addressed.
SWRBT should not be allowed to assign employegs to both wholesale
and retail respansibilities, nor should SWBT cmployees be allowed
access to information that in any way may advantage its retail advanced
services operations over thosc of its competitors. |

!
i
i
|




(Arbitration Award at 6] (¢cmphasis added).) ;

3.

i
i
Order No. 7 requircd SWBT to make furthcxj meodifications 1o its proposed

Plan for Compctitive Ncutrality. Although the Response cdntains some of the clements

of compctitive ncutrality required by the Commission, SW&T 's proposed Plan is still

wacfully deficient. In particular,

4.

|
SWBT's proposed Plan does not prevent SWBT from assigning employces to

|
both wholesale and retail responsibilities, contrary (0 the express language of

the Arbitration Award, ,
'

Although the Plan discusses the treatment of “Qompctitor Information,” the
{
1]

definition of this term docs not include CLEC customer information (¢.g.,

information that could be used by SWBT to corjtact a CLEC’s customer

including the name, address, telephone number| type of servicc requesled,
P yp

anticipated installation datcs, t=:t<:.);1 ’
[

SWBT’s proposcd Plan does not describe the nicthods by which the
confidentiality of competitively sensitive info;.ﬁ,‘;cion will be maintained, such

as the creation of a‘gcrecn or firewall, limitatios of clectronic access, and
l

segregation of paper and electronic files. !

|
Without an express evidentiary showing of SWBT’s implementation of

the above elements, Covad will be unable to determine in ‘111 instances whether (1)

1
SWBT is complying with the Arbitration Award, and (2) \frhcther SWBT is sharing

competitively sensitive CILEC information with ils retail dvision,

'(Bx. A at4)
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5. Accordingly, Covad requests the Arbitrators?to reconsider Order No. 10
!
and to order SWBT to supplcment its May 1 Responsc with

!
(a) a modified Plan that expressly forbids the assignment of SWBT
employees to both wholesalc and retail rcsponsibilitiics;
(b) a modified Plan that cxpands the definition of “Competitor

Information” to include any information reccived from a CLEC, including
i

without limitation CLEC customer information; and,
(c) a detatled description of the mcthods that SWB"" intends to employ to

ensure the confidentiality of CLECs’ competitivcly;scnsitivc information.

|
Respectfully dubmitted,

Christopher M. Goodpastor
Regional Couhsel

Covad Commjunications Company
9600 Great Hjlls Trail, Suite 150W
Austin, Texad 78759

(512) 502-17*3
(512) 502-1777 Facsimile

l
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CERT TE OF SERVIQE
I hereby certify that a true and correct copy of the ffircgoing documcnt was served

on all counsel of record via hand-delivery, first-class mail, or facsimile this 12" day of
May, 2000. :
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Officer in charge of Network Engineering and Planning and all réporting
management employees ;

Officer in charge of Network Operations and all rep‘)ning management
employeés

Officer in charge of Information Services and all reprrting management
employees

Officer In charge of Wholesale and all reporting management employees
Officer in charge of Marketing (Retail) and all reporfing management employees

A recent Arbitration Award issued in Texas raised guestions about Southwestemn
Bell Telephone Company's ("SWBT") use of loop information in the context of
DSL technologies.” The Award also expressed congsim about the sharing of
sensitiva competitor information between SWBT's rgtail and wholesale
organizations, specifically when new products are being developed for retail
deployment. As a result, the Award required SWBT. to create "firewalls" to
prevent impermissibie flows of information betwee~ '“WBT's wholesale xDSL
organization and SBC Advanced Solutions Inc. (*ASI"), the current provider of
our retail xDSL services in Toxas. In the context of sharing certaln information,
SWBT must treat ASI as any other competitor-cusi{n':er is treated.

ASl is a new and distinct legal and business entity, separate from SWBT. ASl s
a subsidiary of SBC Communications Inc., and an affiliate of SWBT. SWBT is an
incumbent local exchange carrier ("ILEC®), with obligations to provide non-
discriminatory interconnection to competitive local e'f:change carriers ("CLECs").
ASl Is also a CLEC, providing xDSL services, among other services, in Texas.
The Federal Communications Commission permits ASI and SWBT to jointly and
exclusively market thelr respective setvices and coqperate in a limited number of
other ways, but otherwise SWBT must treat AS| as it would any other CLEC. To
the exient ASI/SWBT activitigs fall within these "exdlusive” spheres, as a general
rule SWBT may share progHetary information with AS| without being cbligated to
provide that same information to unaffiliated CLECs; Mowever, even with respect
to "exclusive” activities, SWBT cannot share with A}I proprietary information

SWBT has gained from CLECS in SWBT's role as an ILEC.

' See Docket No. 20226; Petition of Rhythms Links, li. for Arbitration to Establish an
Interconnection Agreement with Southwestern Beil Telephong Company. and Docket No. 20272
Petition ¢f Dieca Communications, Inc., dib/a Covad Commulications Company for Arbltration of

Interconnection Rates, Terms, Conditions and Related ngements with Southwastern Bell
Telephone Company, at page 70, ‘

|




SWBT's abligations ¢can be divided Into two p

« the obligation to avoid providing or obtaln::IinfonnatIon about the
. condition and availability of loops In SWBT'sinetwork In a way that is
not permitted, as explained in more detail be{ow; and

¢ the obligation to keep confidential information received from
competltive DSL carriers as a result of SWBT providing service to those

carviers.

{
As you know, the SBC Code of Business Conduct places obligations on all
employees and requires that you and your employees review these requirements
each year. Employees who fail to comply with the Gode of Business Conduct
and applicable guidelines are subject to dtsclplmary‘acuon up to and including

dismissal. ‘

The first section of the Code of Business Conduct? nandates that empioyges

_ conduct business according to the highest ethical standards, stressing that under
no circumstances should any employee engage in dny conduct that violates or
gives the appearance of violating the requirements et forth in the
Telecommunications Act or any other laws or regulgtions. The Competition
Guidelines, which govem relationships with Com rs, place additional
obligations on employees, including rules prohibiting misuse of proprietary and
competmve information.

_ Providing Information To SWBT Retail Sales Anll Marketing Or ASI
SWBET has existing policies and guidelines regardl?‘ certain loop make-up

" information possessed by SWBT's network operatians organization ("Telco Loop
Information”). Disclosure of Teico Loop Information to retail sales and marketing
operations or AS| is only permitted under certain foymal processes.

Telco Loop Information that Is avallabie to SWBT's fetail sales and marketing
aperations (or AS|) for the ision of Advanced Services must be made
avallable at parity and in a ?l r. Compliance with this
requirement can be demonstrated by strict adherence to established procedures.
For example, if Retail sales representatives make phone calls to engineers to get
loop qualification information verbally instead of follgwing the formal loop
qualification process, it will be difficult, if not Impossjble, to demonstrate
compliance with parity and nondiscrimination requirements.

Under recent FCC Orders—=including the Order whigh approved the merger of
SBC and Ameritech—SWBT has certain obligationg to provide non-
discriminatory access to Telco Loop Information for|Advanced Services, This
means that If such Information is given to either T's retail sales and
‘marketing organizations or to AS| for the deploymc..: of xDSL and other
Advanced Services, it must be made available under similar terms and conditions
to third party carrlers and in similar time frames. Te the extent certain Telco

? See Atachment A for a copy of this section.
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Loop Information Is not normally provided to either SWBT's retall psrsonnel or
ASI because ASlI Is not providing xDSL or other Advanced Services from a
particular end office, it must nonétheless be provided to requesting third party
carriers for the provision of Advanced Services when available,

in short, no Telco Loop Information can be passed .:. 2ither SWBT retail sgles
‘and marketing personnel or AS| except via pre-apprpved processes., When
dealing with Telco Loop Information, ASI must be tr¢ated as other CLECs are
treated with regard to SWBT's network provisiening,| information services, and
wholesale activities. “’

These Issues are complex. As a result, you should eonsult your supervisor and
the appropriate attomey in the Legal Department, sould you have any questions
about these matters.

General Traatment Of Third Party Proprietary Inﬁmnation

This partion of this letter reinforces the importance cﬁ SWBT's existing policies
and guidelines regarding third party information recqived from a competitor- .
customer ("Competitor's Information™). Disclosure of Competitor's Information to
SWBT's retail sales and marketing operations or to AS! is strictly prohibited, as
this information could be misused to allow SWBT's retall organization or AS| an
unfair advantage over competitors.

The basic rules relating to Competitor’s (nformation pre straightforward.
« Keep information received from competitor-custdmers confidential.

+ Use information received from competitor-custo hers only for the limited
purpases for which that information has been prgvided.

+ Fallow all statutes, rules, regulations, commissiop orders, and contractual
non-disclosure obligations. '

+ Even In the absence of gglear rule, assume that information received from
competitor-customers I$ to be held in oonﬁdenciand do not disclose it to
others within the Company or to third parties who do not have "a need to
know."

Section 3.3.11° of the SBC Competition Guidelines gpecifically prohibits sharing

within the family of companies any Competitor's Infqrmation received from

competitor-customers, unless the information is req%rrned to perform legitimate
business transactions with the competitor-customer;

Section 3.74of the SBC Competition Guidelines cok#rs the receipt of information

from competitors and provides examples of activity that may violate legat duties
as well a5 Company policy.

* Sae Attachment, B for a copy of this section.
* See Attachment C for a copy of this section.
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Competitor's Information may include: CLEC ordleorecasts. collocation
deployment locations, target market areas, and equipment technalogies. Sharing
such information with personnel without a need to khow may violate legal duties
and expose the Company to ¢laims of improper corlduct. Therefore, personnel
involved in network provisioning, information services, and wholesale
activities should consult the Legal Department to determine the extent to
which such Information may be revealed, either'in individualized or
aggregated form, should such sharing of infomfatlon be requested.

Similarly, while network organizations are critical in'the development of products

 and services for both SWBT retail and wholesale (and ASI), these organizations

cannot improperly transfer Competitor's Informatior;. During the product
development process, network personnel are key players on retail development
teams as well as wholesale deployment teams. N rk participation an both
retafl and wholesale teams is required to ensure that the process and procedures
are developed-in parity. In addition, retail and wholpsale product management
must coordinate to maintain like feature and functionality for products to be in
parity. For example, switch port features developed for retail need to be
‘coordinated with the wholesale counterparts to ensprre timely rollouts to CLECs.
However, the coordination between these groups ig for the purpose of ensuring
parity. For these reasons, guidance from the Legal Department must be sought
before any Competitor's Information is shared with pther working groups within
the company.

It is essential that each of us comply with the letter,ispirit and effect of these
policies. For this reason, each of your arganizationts must insure that all relevant
personnel are thoroughly educated about SWBT's ¢biigations addressed In this

letter. Further, the SBC Competition Guidelines will be revised consistent with

competitors. Should there be any questions about our obligation as an
employee, you should aorw your supervisor and/or the attomey serving your
organization,

TO BE S|GNED BY OFFICER OF SWBT OR SBG.

this letter, to ¢clarify SBC's policy on relationships ;%gng affiliates and with




